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OPINION
WILKINSON, Chief Judge:

A class of emergency medical technicians (EMTs) employed by
Wake County, North Carolina, allege that the County erroneously
paid them a half-time overtime premium according to the "fluctuating
workweek" pay plan rather than the standard time-and-a-half over-
time compensation under the Fair Labor Standards Act (FLSA), 29
U.S.C. § 207(a)(1). Finding no violation of the FLSA, we affirm the
judgment of the district court dismissing the suit.

Plaintiffs are or were employed by the County as EMTs. According
to a preset written schedule, the County's EM Ts work twenty-four
hours on, twenty-four hours off, twenty-four hours on, twenty-four
hours off, twenty-four hours on, and then ninety-six hours (four days)
off. Thus, the EMTs work either forty-eight or seventy-two hoursin
any given week throughout the year.

Since February 1, 1990, the County has utilized the'fluctuating
workweek" pay plan, arecognized method of compensation under the
FLSA. See 29 C.F.R. § 778.114. The plan allows employees the
advantages of a base salary irrespective of the hours worked along
with some overtime pay for hoursin excess of forty per week. The
system enables the employer to place workers on a variable schedule
tailored to the nature of their work without incurring prohibitive over-
time costs for weeks in which the hours are the longest.

Under thisplan EMTs are paid aflat weekly salary as straight-time
pay for the hours they work each week, whether forty-eight, seventy-
two, or some other number. In addition, EMTs are paid an overtime
premium of one-half their regular hourly rate for hours worked in
excess of forty per week. If EMTs do not work all their scheduled
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hours, the County deducts time from available sick leave and vacation
balances.

Plaintiffs filed suit alleging that the County could not avail itself

of the fluctuating workweek plan (1) because EMTs work a set, alter-
nating schedule rather than irregular hours each week and (2) because
the plan was "unilaterally imposed.” Plaintiffs subsequently sought to
add two other alegations to the complaint: (1) that EMTs lacked the
requisite "clear mutual understanding” of the fluctuating workweek
plan and (2) that the County impermissibly deducted from vacation
and |eave balances when EM Ts worked less than their scheduled
hours. The district court granted the County's motion to dismiss under
Fed. R. Civ. P. 12(b)(6). Reasoning that the EMTs could not prevail
on any of their claims, the court denied plaintiffs motion to amend
the complaint on grounds of futility and denied plaintiffs motion for
partial summary judgment. The EMTs now appeal .1

.
This circuit has considered the fluctuating workweek pay planin

severa recent cases. Flood v. New Hanover County outlined the con-
ditions for using the plan:

The language of section 778.114 suggests that an

employer must meet the following requirements before it
can pay an employee pursuant to the fluctuating workweek
method: 1) the employee's hours must fluctuate from week
to week; 2) the employee must receive a fixed weekly salary
that remains the same regardl ess of the number of hours that
the employee works during the week; 3) the fixed amount
must be sufficient to provide compensation at aregular rate
not less than the legal minimum wage; 4) the employer and
the employee must have a clear, mutual understanding that
the employer will pay the employee the fixed weekly salary
regardless of the hours worked; and 5) the employee must
receive afifty percent overtime premium in addition to the

1 The EMTsdo not appeal the dismissal of their claim that they were
retaliated against for filing this FLSA action.
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fixed weekly salary for all hours that the employee worksin
excess of forty during that week.

125 F.3d 249, 252 (4th Cir. 1997) (citing 29 C.F.R.§ 778.114; Condo
V. Sysco Corp., 1 F.3d 599, 601-02 (7th Cir. 1993)). Flood also con-
firmed that "section 778.114 does not represent an “exception' to
FLSA. It merely provides an alternative means by which an employer
can determine its employees regular and overtime rate of pay." 1d.

In their original and proposed amended complaints, the EMTs allege
several violations of section 778.114.

A.

First, the EMTs charge the County has not satisfied the first Flood
condition, that their "hours must fluctuate from week to week." 125
F.3d at 252; see dlso 29 C.F.R. § 778.114. The EM Ts assert that
because their work schedule fluctuates in a predictable manner, rather
than in awholly irregular and unpredictable manner, the County can-
not use the fluctuating workweek pay plan. Flood rejected an identi-
cal claim, adopting the position of the Wage and Hour Division of the
Department of Labor "that section 778.114 does not require an unpre-
dictable schedule," 125 F.3d at 253. The regulation merely requires

a schedule that fluctuates, asthe EMTS unquestionably does.

B.

The EMTs next allege aviolation of the fourth Flood condition,

that "the employer and the employee must have a clear, mutual under-
standing that the employer will pay the employee the fixed weekly
salary regardless of the hours worked.” |d. at 252; seeaso 29 C.F.R.
§778.114. Thisclaim also fails.

In the original complaint the EMTs object that the County "unilat-
erally imposed" the fluctuating workweek pay plan. Plaintiffs appear
to suggest that there was no "clear mutual understanding” of the plan
because they were not asked to consent to the plan, but rather were
told about it. But this argument confuses understanding with agree-
ment, and the regulation speaks only in terms of the former. We are
unable to find, and the EMTs have not identified, any case in which
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acourt has required that employees consent to the fluctuating work-
week plan to satisfy section 778.114 -- employees need only under-
stand it.

In their amended complaint the EM Ts refine the claim that they

lack the "clear mutual understanding” of the fluctuating workweek
plan required by section 778.114. This circuit confirmed in Bailey v.
County of Georgetown that this prong of section 778.114 only
requires employees to understand the essential feature of the fluctuat-
ing workweek plan -- "that the fixed salary is compensation (apart
from overtime premiums) for the hours worked each workweek,
whatever their number, rather than for working 40 hours or some
other fixed weekly work period.” 94 F.3d 152, 156 (4th Cir. 1996)
(quoting 29 C.F.R. § 778.114). This basic message was communi-
cated to Wake County's EMTsin several ways.

When the fluctuating workweek pay plan was implemented in

1990, the County took painsto explain it to employees. The plan was
introduced at mandatory employee meetings, at which EMTs received
an explanatory memorandum from the County's Emergency Medical
Services Director, Gerald Brown. This memorandum indicates --
twice -- that the weekly base salary reflects straight-time pay for
"whatever" number of hours were worked during the week and pro-
vides sample calculations of overtime under the plan. Plaintiffs make
much of the fact that some examplesin the memorandum refer to
forty-eight and seventy-two hours. Thisis hardly surprising, asit
reflects the schedule EM Ts customarily work. And the memorandum
nowhere suggests that EM Ts must work these hours, and not less, in
order to receive their base salary. In fact, the memorandum plainly
states "your weekly base salary reflects straight-time pay for whatever
number of hours you work during the week." The Assistant Director
for Operations of the County's Emergency Medical Services, Lin-
wood E. Barham, provided this memorandum to EMTs hired after the
fluctuating workweek plan went into effect. He also explained the
fluctuating workweek plan to al candidates for EMT positions, say-
ing, in part: "To determine your weekly pay for regular hours worked,
divide your annual salary by 52. Y ou will be paid thisfigure even if
you work less than forty hours." Thus either when the fluctuating
workweek plan was adopted or when EM Ts were hired, the County
plainly communicated to its EMTs the essence of the plan: EMTs
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would receive the same amount of base pay each week they worked
any regular hours, regardless of the number of hours worked. More-
over, the County took the additional step of asking EMTsto sign a
copy of the explanatory memorandum, indicating "The Fluctuating
Workweek Pay Plan (29 C.F.R. 778.114) has been explained to me
and | have had an opportunity to have any questions answered." Writ-
ten acknowledgments are not required to satisfy section 778.114.
Bailey, 94 F.3d at 156 ("Nor do the regulation and the FLSA in any
way indicate that an employer must secure from its employees written
acknowledgments indicating that the employees pay plan has been
explained to them."). But securing such acknowledgmentsis certainly
probative of the employees clear understanding of the fluctuating
workweek plan. See Highlander v. K.F.C. Nat'l Management Co.,
805 F.2d 644, 648 (6th Cir. 1986) (finding clear mutual understanding
when employee signed form explaining calculation of overtime under
the fluctuating workweek method); cf. Condo, 1 F.3d at 602 n.4 (not-
ing importance of the fact that employment contract contained chart
illustrating method of overtime pay). By taking this extra step, the
County further established its employees clear understanding of the
fluctuating workweek plan.

Nor can we overlook the fact that Wake County implemented the
fluctuating workweek plan nearly eight years ago. In these eight years
the EMTs have not identified a single instance of the County paying
an EMT lessthan hisfull salary for aweek in which he performed
any regular work. Thus, since 1990, the EMTs have received aregular
lesson -- in the form of their paychecks -- about how the fluctuating
workweek plan operates. This circuit noted in Monahan v. County of
Chesterfield that "an employer can also demonstrate the existence of
this clear mutual understanding from employment policies, practices,
and procedures.” 95 F.3d 1263, 1275 n.12 (4th Cir. 1996). The EMTs
lived with the fluctuating workweek plan for nearly six years before
filing this lawsuit in 1996. Thus "it is clear from [the EMTS] actions
that [they] understood the payment plan in spite of after-the-fact ver-
bal contentions otherwise." Id. at 1281 n.21.

The EMTs seek to shore up their claims with the County's so-

called "admission” that the pay plan is confusing and with the charge
that some supervisors misunderstood the details of overtime calcula
tion under the plan. But this argument reads too much into the
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requirement of a"clear mutual understanding” outlined in section
778.114. Bailey clarified that "[n]either the regulation nor the FLSA
in any way indicates that an employee must a so understand the man-
ner in which his or her overtime pay is calculated.” 94 F.3d at 156.
That isto say, the regulation does not require an employer to make
all employees personnel specidists. "Further, we do not find that the
FL SA places the burden on the employer to hold an employee's hand
and specifically tell him or her" precisely how the payroll system
works, particularly "if that fact can be easily gleaned from employ-
ment policies, practices, and procedures,” Monahan, 95 F.3d at 1275.
It is enough if, as here, the employer "provide[d] its employees with
areasonably clear and accurate explanation of their compensation,”
Roy v. County of Lexington, 928 F. Supp. 1406, 1419, vacated in part
on other grounds, 948 F. Supp. 529 (D.S.C. 1996), aff'd,  F.3d
_, 1998 WL 170143 (4th Cir. Apr. 14, 1998), and paid its employ-
ees according to that system of compensation, Monahan, 95 F.3d at
1275, 1281.

In light of the diligent efforts the County took to inform the EMTs
about the fluctuating workweek plan, and in the face of the County's
careful administration of the plan over eight years, plaintiffs cannot
now claim that they have never understood they would receive the
same base salary each week they worked, whether it was a short or
long one. Any misunderstanding of the plan's detailsis certainly not
due to the County's lack of trying to explain it. A challenge to the
County's entire pay system cannot proceed on the basis of an occa-
sional misstatement or alleged confusion about the technical details
of administering the fluctuating workweek plan. If it could, nearly
every employer who uses this plan would be open to alawsuit based
on little more than "after-the-fact verbal contentions" that employees
do not understand the planin al of its particulars.2 Seeid. at 1281
n.21.

2 Whilethe EMTs have alleged that they did not understand the compli-
cated details of the plan, this alone is insufficient. The regulation requires
aclear mutua understanding of only the basic message that employees
will be paid afixed amount of straight-time weekly pay if they work any
regular hours during the week. The regulation does not require an under-
standing of anything more. Because the EMTs have not alleged that they
lacked a clear mutua understanding of this essential feature of the fluctu-
ating workweek plan, the regulation is satisfied. As aresult, they fail to
state a claim upon which relief may be granted.

8



C.

Finally, the EMTs allege that deductions from available leave or
vacation balances taken when they did not show up for scheduled
shift work somehow violate section 778.114. Specifically, the EMTs
complain:

Whenever | took a one (1) week vacation which occurred
during aweek when | was scheduled to work seventy-two
(72) hours, my earned vacation time was subtracted by
seventy-two (72) hours.

Whenever | took a one (1) week vacation when | was
scheduled to work forty-eight (48) hours, my earned vaca
tion time was subtracted by forty-eight (48) hours.

If | took vacation for part of aweek when | was sched-
uled to work for seventy-two (72) hours, but only worked
forty-eight (48) hours, my earned vacation time was sub-
tracted by twenty-four (24) hours.

The deduction of earned sick time would occur on the
same basis.

Plaintiffs do not allege that their pay was ever docked for these
absences. And section 778.114 does not mention leave or vacation at
all -- it only governsthe pay that employees receive. See 29 C.F.R.

§ 778.114. Likewise, the authority on which plaintiffsrely, a Depart-
ment of Labor Letter Ruling dated May 18, 1966, and Y ourman v.
Dinkins, 865 F. Supp. 154, 165 & n.20 (S.D.N.Y. 1994), &ff'd, 84
F.3d 655 (2d Cir. 1996), vacated sub nom. Giuliani v. Yourman, 117
S. Ct. 1078 (1997), addresses only deductions from pay, not leave or
vacation.3 Wake County has voluntarily provided its EMTs with the
extra benefit of paid vacation and sick leave. The EMTs now claim
that the County violates federal law when it requires its employeesto
draw down their accrued leave or vacation balances when they exer-

3 Deductions from pay are also consistent with the fluctuating work-
week plan, if the employee does no work at al in agiven week. See
Department of Labor Letter Ruling dated May 18, 1966.
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cise this benefit. Unlike deductions from base pay, such deductions
from leave simply do not constitute a violation of section 778.114. To
countenance the EMTS' claim to the contrary would beg the question
how, if at all, any system of earned vacation timeisto operate if an
employer may not deduct from it when an employee takes a vacation.

.

The EMTSs original complaint was properly dismissed as legally
insufficient. The EMTS amended complaint fails to cure this defi-
ciency, so the district court properly denied leave to amend. We there-
fore affirm the judgment of the district court.

AFFIRMED
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